ask the following question: If judges have personal or partisan policy preferences, why would they follow established legal doctrine when it conflicts with those preferences? While there is undoubtedly more than one valid explanation for principled adherence to legal doctrine, we suggest that the prospect of a "whistleblower" on the court-that is, the presence of a judge whose policy preferences differ from the majority's and who will expose the majority's manipulation or disregard of the applicable legal doctrine (if such manipulation or disregard were needed to reach the majority's preferred outcome)-is a significant determinant of whether judges will perform their designated role as principled legal decisionmakers. We do more than merely propose this theory; we test it empirically and find substantial support for our claim.
To be sure, legal doctrine endorsed by the Supreme Court plays a critical role in the decisionmaking of federal jurists, and it would be an overstatement to claim that most judges casually disregard doctrine when it stands in the way of reaching their desired policy outcome. Nonetheless, much of the scholarship simply assumes the sincere application of legal doctrine without considering the possibility that it may at times be nothing more than a convenient rationalization for political decisionmaking. 4 Indeed, many legal scholars explicitly discard the proposition that judges disregard legal doctrine in favor of partisan or ideological policymaking, or ignore the proposition with silent disdain, even in the face of reputable empirical studies in political science demonstrating the existence of such subversions of legal precedent and doctrine. 5 The traditional position has been challenged by legal realists, critical legal scholars, and political scientists, who are all highly skeptical of the practical importance of legal doctrine. They contend, and empirically demonstrate, that judges often decide cases according to their political proclivities and use recognize high-court authority; and Donald R. Songer et al., The Hierarchy of Justice: Testing a Principal. Agent Model of Supreme Court-Circuit Court Interactions, 38 Am. J. POL. Sci. 673 (1994) , which reaches mixed conclusions regarding the effect of Supreme Court precedent on circuit court behavior. Rulemaking, 1988 DUKE LJ. 300, 303-07 (surveying a set of administrative law cases in the D.C. Circuit and concluding that the decisions are best explained by the policy predilections of individual judges and by whether a majority of the judges on a panel were appointed by a Republican or a Democratic president).
But see Richard J. Pierce, Jr., Two Problems in Administrative Law: Political Polarity on the District of Columbia Circuit and Judicial Deterrence ofAgency
5. See H.W. PERRY, JR., DECIDING To DECIDE: AGENDA SE'rING IN THE UNrrED STATES SUPREME COURT 4 (1991) (reporting that legal scholars "ignore with impunity" the empirical research on political decisionmaking by judges); Daniel B. Rodriguez, The Positive Political Dimensions of Regulatory Reform, 72 WASH. U. L.Q. 1, 4 (1994) (discussing the reluctance of legal scholars to consider the empirical findings of political scientists). The assumption of the importance of doctrine in judicial decisions is so strong that some commentators have criticized the Supreme Court for paying too much attention to precedent in its decisions. See, e.g., Frank H. Easterbrook, Stability and Reliability in Judicial Decisions, 73 CORNELL L. REV. 422,426-27 (1988) (criticizing reliance on precedent in statutory interpretation); William N. Eskridge, Jr., Overruling Statutory Precedents, 76 GEO. L.J. 1361 (1988) (same). precedent, if at all, as an ex post facto justification for their decisions. 6 This scholarship challenges the presumption that judges follow the law out of a sense of responsibility or role orientation. While the Supreme Court can theoretically play a disciplining role by enforcing adherence to doctrine on appeal, the Court's limited resources may preclude effective control. 7 According to the attitudinal model, lower-court obedience to legal doctrine has little practical effect in determining judicial decisions! Just as practitioners of the traditional position have ignored political variables, those in the other camp (legal realists, critical legal scholars, and political scientists) have paid little heed to the role legal doctrine might play in judicial decisionmaking. 9 Indeed, many of their claims of political decisionmaking fail to incorporate any legal variables.' 0 For the most part, these scholars stand steadfast in the belief that the explanatory value of legal 6. Among the most prominent presentations of this position is JEFFREY A. SEGAL & HAROLD J. SPAETH, THE SUPREME COURT AND THE ATITrUDINAL MODEL (1993) . in which the authors claim that virtually all Supreme Court decisions are determined by the Justices' polities rather than the law. See ad. at 72-73. The authors present considerable empirical evidence to this effect, showing that Justices' votes can be predicted based on their political attitudes as revealed in prior decisions. See id. at 255. As for decisions relying on precedent, the authors claim that "opinions containing such rules merely rationalize decisions; they are not the causes of them." Id. at 66. Such rationalization comes rather easily, as precedents are typically available on both sides of any case. See. e.g., Allan C. Hutchinson & Patrick J. Monahan, Law, Politics, and the Critical Legal Scholars: The Unfolding Drama of American Legal Thought, 36 STAN. L. REV. 199, 206 (1984) (presenting the Critical Legal Studies view that "Illegal doctrine can be manipulated to justify an almost infinite spectrum of possible outcomes"). (modeling the ability of agencies and courts strategically to select grounds upon which to base a decision in order to impose costs upon reviewing actors).
8. A leading political scientist and lawyer claims that the "evidence overwhelmingly supports the attitudinal model and, equally overwhelmingly, fails to support the legal model as an explanation of why the justices decide their cases as they do." Harold J. Spaeth, The Attitudinal Model, an CO,1TE.%tIPATNG CoURTs 296, 296 (Lee Epstein ed., 1995) . He emphasizes that "the mere fact that a court cites precedent provides no evidence that precedent actually determines the outcome of the case." Id. at 302.
9. Perry suggests that political scientists show a "lack of appreciation of the nature of the courts, the law, and the legal system." PERRY, supra note 5, at 3. The battle over the significance of doctrine has persisted without truly being joined. Traditional legal scholars have assiduously guarded their disciplinary turf against outsiders as have those promoting the more cynical explanations of judicial decisionmaking. In this Essay, we fuse the various judicial decisionmaking models of political scientists and legal scholars to explain and demonstrate empirically under what conditions appellate court judges do obey the legal doctrines the Supreme Court has set out. We examine this proposition in the context of administrative law, where the Supreme Court has laid down a reputedly path-breaking legal doctrine governing judicial review of administrative agencies. We ask whether, and under what conditions, appellate courts adhere to this command.
I. A THEORY OF COMPLIANCE WITH DOCTRINE
Once the Supreme Court sets forth doctrines, lower courts may comply or disobey. If lower courts comply, they may do so for a number of reasons: (1) compliance with doctrine enables the lower courts to effect their political preferences; 2 (2) the lower courts are dutifully performing their roles as sincere jurists, applying the principles in an ideologically (or politically) neutral manner;1 3 or (3) the lower courts fear exposure of any noncompliance and consequent reversal. Lower courts may disobey because (4) they wish to effect their political preferences; 4 or (5) they mean to apply doctrine dutifully but are influenced to apply the rules in a way that achieves their political Sct. 971 (1996) . While they found that dissenters continued to dissent, notwithstanding the creation of the original precedent, see id. at 971, this finding hardly disproves the legal model. That model does not dictate that Justices must follow a precedent they believe to be contrary to the Constitution.
12. In this circumstance, the legal and political models are mutually reinforcing. 13. This is the conventional legal model. Our first theoretical proposition is simple: Judges are more likely to obey legal doctrine when such doctrine supports the partisan or ideological policy preferences of the court majority. In those cases in which doctrine does not support the partisan or ideological policy preferences of the court majority, we expect somewhat more disobedience. Our second theoretical proposition is that courts are more likely to comply with doctrine (rather than to decide based solely on their political preferences) when the judicial panel is politically or ideologically divided. This results from the presence of a minority position on the panel that creates an opportunity for whistleblowing-a minority member with doctrine on her side and the ability, through a dissent, to expose disobedient decisionmaking by the majority. The minority member may threaten to highlight the disobedience externally to a higher court or to Congress, producing exposure and possible reversal.
7 Alternatively, the minority may expose the subconscious disobedience internally, causing the majority to acknowledge its disregard or unintentional manipulation of doctrine. Consequently, in the presence of such a whistleblower, the majority must sometimes capitulate and keep its decision within the confines of doctrine.
We apply our analysis to the federal courts of appeals.' These courts are 15. Even the behavioralist political scientists who maintain that judges are acting politically do not necessarily claim that these actions are consciously disobedient to legal doctrine. See C.K. Rowland, The Federal District Courts, in THE AMERICAN COURTS: A CRrITCAL ASSESSMENr 61. 79 (John B. Gates & Charles A. Johnson eds., 1991) (observing that judges of different ideologies "will often see similar evidence differently, remember evidence that fits their relevant mental constructs more vividly and accurately than evidence that does not, and interpret ambiguous information in ways consistent with their schematic predilections"); see also Scott C. Idleman, A Prudential Theory of Judicial Candor. 73 TEx. L. REV. 1307 REV. , 1318 REV. -19 (1995 (indicating that "Im]any omissions of candor. after all. are not conscious ploys on the part of judges, but rather the product of either less-than-thorough or genuinely self-deceptive analysis"). 16. It is also possible that a lower court tried to apply the doctrine dutifully but misunderstood that doctrine as it was intended by the Supreme Court. We do not consider this a disobedience of doctrine in our analysis.
17. For an example of a case in which a minority judge (Democrat) chided the majority (Republicans) for not following doctrine, see Engine Manufacturers Ass 'n v. EPA. 88 F.3d 1075 (D.C. Cir. 1996 . which involved an industry association's challenge to an EPA rule where a Republican panel majority vacated one section of the regulation. The lone Democrat dissented, arguing that the Chevron doctrine, see Chevron U.S.A. Inc. v. Natural Resources Defense Council. Inc., 467 U.S. 837 (1984) . should have required approval of the entire rule. For the role of dissent more generally, consider a recent study on search-andseizure cases suggesting that dissents are driven in part by the ideological preferences of judges. See Steven R-Van Winkle, Dissent as a Signal: Evidence from the U.S. Courts of Appeals (1997) (unpublished manuscript, on file with the Yale Law Journal) (finding dissents more likely to occur on a circuit court panel when the dissenter was of the same ideological position as the full circuit majonty, thus suggesting a political whistleblowing effect).
18. The approach taken here is consistent with the recent law and positive political theory movement. which has addressed questions of constitutional law, federalism, administrative law, statutory interpretation, and judicial expansion through rational choice and institutional theory. 
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The Yale Law Journal [Vol. 107: 2155 organized such that three-judge panels are randomly selected to hear appeals from lower federal district courts or federal regulatory agencies. After these panels make their decisions, the outcome may be appealed to the full circuit sitting en banc or to the Supreme Court. Figure 1 illustrates the likelihood that the panel follows established doctrine given the alignment of preferences within the judicial panel (measured by either party affiliation of the judges or some other independent measure of judicial preferences) and the consistency of these preferences with the outcome dictated by adhering to doctrine. The alignment numbers (3-0 and 2-1) do not necessarily indicate the actual voting of the judges (since compromises may be made among the panel members); the numbers indicate only the underlying policy preference alignments of the panel members. 
Likelihood of Following Legal Doctrine
Figure 1 suggests that if the policy favored by the majority of the members on the panel would be accomplished through adherence to the applicable legal doctrine-that is, when there is convergence between sincere application of the doctrine and the policy preferences of the majority-then that panel will be more likely to follow the doctrine than if convergence did not exist. In such a case, legal doctrine is not a constraint upon the pursuance of policy goals; instead, it helps to legitimize the policy outcome of the unified panel. In contrast, if the three members of the panel are unified in their policy preferences and if they would not benefit from sincere application of the doctrine-that is, there is no convergence between the majority's policy preferences and the sincere application of doctrine-then they would be more likely to ignore doctrine. If the members of the panel are divided two-to-one in their policy preferences, however, and if the minority member's policy preferences converge with the application of doctrine while the majority's preferences do not, the minority member could act as a whistleblower, forcing the majority to follow the doctrine more often than if all three members were unified against application of the doctrine. In this sense, doctrine does matter because it is a real constraint upon the court majority's ability to pursue policy goals.
II. JUDICIAL OBEDIENCE TO THE CHEVRON DOCTRINE: APPLYING THE THEORY TO ADMINISTRATIVE LAW
The Supreme Court in Chevron U. S.A. Inc. v. Natural Resources Defense Council, Inc., ' 9 seemingly commanded lower courts to grant considerable deference to federal administrative agency interpretations of statutes. The decision was of great import for administrative law and also offers an ideal test case for determining whether Supreme Court doctrine has a material effect in restraining the decisions of lower courts. One can examine lower-court decisionmaking in the wake of Chevron and observe whether the lower court is granting deference neutrally, as per doctrine, or is manipulating the deference doctrine to achieve politically desirable outcomes. We employ Chevron cases to test our theories of judicial decisionmaking. First, however, some background on Chevron and its interpretation is necessary.
A. The Terms of Chevron
Chevron arose from a creative statutory interpretation by the Environmental Protection Agency (EPA) that modified the definition of a pollution source to enhance the efficiency of control measures. The rule was challenged by environmentalists and struck down by the D.C. Circuit, 2 " which found the EPA's interpretation of the statute contrary to congressional intent. The Supreme Court, however, reversed the D.C. Circuit and, in the process, set forth what has become known as the Chevron doctrine of deference to agency statutory interpretations.
On its face, Chevron analysis provides for a two-step inquiry. First, a judge must determine if "Congress has directly spoken to the precise question at issue." '2 ' If so, the agency must adhere to the unambiguous legislative command, and a court may reverse a contrary agency interpretation. In Chevron itself, the Court found the statutory language ambiguous and the legislative history silent. 22 If the congressional directive is ambiguous, a court is to move on to the second analytical step-whether the agency's interpretation of ambiguity is reasonable.' This reasonableness standard has been analogized to the purportedly deferential arbitrary-and-capricious standard of review. 24 19. 467 U. S. 837 (1984) . [Vol. 107: 2155
See
While the general thrust of Chevron is deference to administrative agency interpretations, the opinion did not command mechanistic deference. A lower court can refuse to defer because the agency interpretation is contrary to the plain meaning of the statute (step one) or because the interpretation is unreasonable (step two).2 5 A court striking down a rule on these grounds can claim to be obedient to doctrine. Thus obedience to doctrine cannot be measured strictly by the amount of deference given to agencies. Nonetheless, legal commentators considered Chevron to represent "a watershed administrative law ruling that would encourage reviewing courts to defer to agency interpretations and policy directions. ' ' a 6 The decision reputedly made "fundamental alterations... in our constitutional conception of the administrative state," 27 "revolutionized judicial review of agency statutory interpretation,"' represents "one of the most important decisions in the Additionally, commentators have argued, courts should defer to the greater experience and expertise of agencies regarding the statutes they administer. 38 Regardless of the merits of Chevron, its two-step procedure creates a loophole through which disobedient courts may advance their policy preferences at the expense of sincere application of doctrine. A court that dislikes the outcome of an agency decision can declare that the interpretation is contrary to plain statutory meaning and still claim obedience to doctrine. 39 This loophole enables a lower court to "transform Chevron from a deference doctrine to a doctrine of antideference. ' Cir. 1995) , in which the majority decided not to engage in Chevron deference but instead used Chevron as authority for not deferring. In that case, petitioners, a group of petroleum manufacturers and refiners, challenged an EPA rule in which the EPA had broadly interpreted its power under various environmental statutes to mandate the use of renewable oxygenates in its regulations for the reformulated gasoline program under the Clean Air Act, 42 U.S.C. § § 7401-7671 (1994). The thre-judge panel, all Republican appointees, ruled against the EPA and held for the petroleum trade associations. See American Petroleum Inst., 52 F.3d at 1115. Relying on the "plain meaning" of the statute, the panel stated that the statute was quite clear about what the EPA could consider in promulgating the rule and that the EPA had overstepped the boundaries of the statute. The panel made this finding in spite of statutory language stating that the agency could consider impacts on cost, energy requirements, and other health and environmental impacts and that the EPA had the authority to promulgate such regulations as are necessary for it to carry out its functions under the Act. See 42 U.S.C. § § 7545(k)(1), 7601(a)(1). Moreover, the statute did not explicitly limit those regulations to implementing emission or other particular standards. See 42 U.S.C. § 7545(k)(1). The panel, nonetheless, chose against deference, stating that "step one" of the Chevron test dictated the outcome. When examining an individual opinion striking down a rule, it can be difficult to identify disobedience. The opinion will justify its nondeference through reference to statutory language, legislative history, and doctrine itself. While one may disagree with the rationale and even question its sincerity, it is impossible to demonstrate conclusively that any particular opinion's rationale for nondeference is insincere or disobedient. Nevertheless, the opinion may be disobedient, as conclusive demonstrations of sincerity are also lacking. By looking at a pattern of cases, we strive to test for disobedience.
B. The Political Investigation of Chevron
The legal model implies that Chevron established a neutral principle commanding appellate courts to defer to administrative statutory interpretations and assumes that the courts will adhere faithfully to this command. The initial approach in legal scholarship to Chevron tracked this model and analyzed Chevron in terms of legal process values. Such analysis, though sensitive to the practical political consequences of Chevron deference, generally ignored the prospect that the courts might manipulate Chevron for political effect. Indeed, both critics and defenders assumed that Chevron would have significant effects on judicial behavior, as the legal model predicted. A leading defender of judicial deference suggested that Chevron had "transformed dramatically the approach taken by courts in reviewing agency interpretations of statutory provisions." 4 2 Few authors considered the possibility that the doctrinal principles of Chevron might have little real world impact, 3 though one commentator recently suggested that a new "hypertextualism" in judicial statutory interpretation has undermined the deference that the Chevron Court intended.
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While legal research has typically ignored the politics of doctrinal evolution, Chevron has been something of an exception to the rule. At least two significant empirical studies have considered the role of Chevron in appellate decisionmaking. 45 These studies have explicitly acknowledged the claims of legal realism and political science regarding judicial decisionmaking. The first major Chevron study was performed by Peter Schuck and Donald Elliott. 46 The authors studied several aspects of the decision, including its effect on appellate court decisionmaking. They hypothesized that "[i]f the Court meant what it said in Chevron and its progeny, and if reviewing courts took its words seriously, one would expect the distribution of outcomes in agency cases to reflect the effects of Chevron. 47 Specifically, "one would expect the courts to affirm more frequently and to remand less frequently." 4 Schuck and Elliot tested for the relative rate of affirmances immediately after Chevron. As realists, the authors were at least somewhat doubtful of this effect. 49 Schuck and Elliott found that in the immediate wake of Chevron, appellate court remands and reversals declined, and the proportion of those remands and reversals grounded in substantive interpretation of the law declined even more pronouncedly. 50 This result, they claimed, contradicted the prediction of the law skeptics and suggested that Chevron had a distinct effect on lower-court decisions. These post-Chevron results were statistically significant.
Schuck and Elliott examined similar appellate results occurring three years later and found that affirmance rates had begun to creep back down toward (but not as low as) pre-Chevron levels. 5 ' They tentatively attributed the change to the Supreme Court's becoming slightly less deferential to agency constructions. While one can imagine a variety of reasons for this result, the authors suggested "the tantalizing hypothesis that over a large number of cases the results of judicial review may be far more sensitive to subtle changes in legal doctrine than we had anticipated." 52 This study, therefore, offers some support for the legal model of judicial decisionmaking that considers appellate judges to be responsive to changes in doctrine.
Linda Cohen and Matthew Spitzer undertook the second major empirical Chevron study in tandem with a major theoretical analysis, again informed somewhat by legal realism. 53 While acknowledging that Schuck and Elliott were "almost certainly correct" in claiming a Chevron-effect on appellate courts, 54 Cohen and Spitzer also considered the overall rate at which appellate courts upheld agency interpretations and found "a slight increase in the appellate affirm rate in the mid-1980s," though the increase was somewhat smaller than that found by Schuck and Elliott. 5 7 They also considered contemporaneous Supreme Court certiorari and merits decisions involving judicial review of administrative decisions. This review led to a rational choice conclusion that the (conservative) Supreme Court slowly but steadily approved a higher level of judicial agency supervision as the appellate courts became relatively more conservative. 5 They implied that the Supreme Court rather precisely titrates the amount of deference due agencies (given the political circumstances) and that the appellate courts respond. In short, Cohen and Spitzer argued that appellate courts are responsive to the Supreme Court's doctrinal decisions, though their analysis was grounded more in political science than in the traditional legal model.
The Cohen-Spitzer study, as well as the Schuck-Elliott study, have been cited as evidence that Chevron "marked a major change in administrative law.
' 59 The studies, however, were recently reviewed and reanalyzed by Sidney Shapiro and Richard Levy. 6 0 Their data suggest that Chevron had relatively little effect upon appellate court decisions, as the affirmance rate between 1988 and 1990 was actually lower than the rate before Chevron."' Chevron's doctrinal indeterminacy, Shapiro and Levy argue, has empowered appellate courts to render essentially political, outcome-oriented decisions. 6 -Thus, ironically, an analysis of two studies generally concluding that appellate courts respond to Supreme Court doctrine (though for different reasons) led to the conclusion that appellate courts do not so respond. Plainly, the consequences of the Supreme Court's Chevron holding remain uncertain.
Our research builds upon this existing body of empirical work in the hopes of clarifying the issue. We limit our analysis to statutory interpretation of cases 55. Id. at 91. 56. See idL 57. Id. at 103. One problem recognized by the authors was that their database "included all administrative decisions, rather than just those that addressed statutory interpretation cases." Id.
58. See id. at 105.
59. Seidenfeld, supra note 28, at 84 n.5.
See
Shapiro & Levy, supra note 26, at 1070-7 1. 61. See id. This conclusion is somewhat uncertain, as it depends on comparing data from the SchuckElliott study with data from the Cohen-Spitzer study. even though the two studies used somewhat different sources of data.
62. See id. at 1053.
explicitly invoking Chevron, rather than looking at all administrative law opinions. We also consider the political orientations of the judges and match them with outcomes, focusing less on the overall frequency of deference and more on the patterns of applying that deference by ideological outcome.
II[. AN EMPIRICAL EXAMINATION
We reviewed all opinions from the D.C. Circuit Court of Appeals between 1991 and 1995 that cited Chevron-according to Shepard's Citations, over two hundred in all. Cases that cited Chevron for something other than the deference principle were excluded. Each case was then coded for, among other things, (1) whether the court gave deference to the agency statutory interpretation; (2) whether the court upheld or reversed the agency policy; 63 (3) the direction of the policy outcome (liberal vs. conservative) from the agency; and (4) the partisan makeup of the court panel (Democrats vs. Republicans).
With respect to policy direction, our coding tracked practices relatively common in the political science literature. 64 If an industry group was challenging a federal regulation, then the agency position was coded as liberal. If nongovernmental public interest organizations or individual plaintiffs challenged the agency position, we coded the agency position as conservative, unless the organization or individual was clearly conservative in orientation, in which case we coded the agency position as liberal. Cases without any clear political content were winnowed from the database, leaving about 170 decisions coded. If the court reversed the agency in favor of a liberal challenger, we coded the case outcome as liberal; if the court reversed the agency in favor of a conservative challenger, we coded the outcome as conservative.
With respect to coding the preferences of the reviewing court panel, each judge was assigned a political party affiliation according to the President who appointed the judge. We assumed that, in general, Democratic appointees are more liberal and Republicans more conservative in policy orientation. During the time period under consideration, the D.C. Circuit was dominated by Republican appointees, although a significant number of Democratic appointees were present. Each panel therefore had a majority (2-1 or 3-0) of either Republican or Democratic judges. This coding enabled us to test whether the partisanship of the judicial panel influenced the political outcomes of litigation and the degree to which Chevron deference affected this association.
63. This coding required some subjective judgment, as administrative law cases commonly mise a variety of discrete issues. If the court upheld the challenge to agency action in any substantial part and granted the challenger a significant measure of the relief sought, the case was coded as upholding the challenge. In a handful of cases where the court deferred on statutory interpretation, yet reversed on other grounds, the case was coded as upholding the challenge.
64. See Cross, supra note 13, at 290-91.
A simple comparison of judicial party affiliation and political decisions reveals a fairly profound partisan effect. Thus, a panel consisting of a majority of Republicans rendered a conservative decision 54% of the time (62 of 114), while a panel consisting of a majority of Democrats rendered a liberal decision 68% of the time (28 of 41). The presence of some "liberal" decisions by conservative courts and "conservative" decisions by liberal courts may be a function of a combination of factors. It may be a misspecification problem--politics lie upon a continuum, and some policies may be too conservative for a given "conservative" court or too liberal for a "liberal" court. Or, our coding of agency decisions by nature of the litigant challenging the agency may misidentify some litigants' political affiliations. Alternatively, the mismatch may indicate that doctrine is having a significant effect in constraining all-out partisan decisionmaking. Nonetheless, these simple results suggest that there is a significant political determinant to judicial decisionmaking, at least in Chevron review. Our theory suggests that whether deference is granted (that is, whether the Chevron doctrine is being adhered to) is dependent upon the convergence between the partisan policy preferences of the panel's majority and the outcome resulting from the application of Chevron. Put differently, the court panel is more likely to follow Chevron when the agency has issued a policy consistent with the panel's assumed policy preferences (liberal for Democrats and conservative for Republicans) than when there is no such alignment between the court's policy preferences and the agency policy. To bear out this relationship and to sort out the effects of several other variables that may affect the likelihood that a court will defer to an agency, we ran a statistical test. Using logistic regression techniques, we specified the equation as follows:
POLICY CONVERGENCE is both the political variable and the main variable of interest. It indicates whether there is alignment between the assumed preferences of the panel's majority (as measured by the political party affiliation of the majority of members on the panel) and the policy outcome of the agency (as measured by the litigants challenging the agency). We postulate that deference is more likely when the assumed partisan preferences of the panel's majority favor the agency outcome (Republicans favoring conservative agency outcomes and Democrats favoring liberal agency outcomes).
We also include a variable to indicate whether the reviewing panel members were from the same political party (UNIFIED PANEL). Our theory suggests that a politically unified panel, that is 3-0 Republican or 3-0 Democrat, is more likely to disregard the constraints of doctrines that do not support the court's policy preferences when there is no policy convergence. When there is no whistleblower on a panel, that is the panel is politically unified, judges will see doctrine as less of an obstacle to political decisionmaking.
Next, we include a variable for the political party of the majority of the members on the panel (MAJORITY PARTY). It is possible that judges of one party (for a variety of reasons, both political and sincere) are more true to legal doctrine than the judges of the other. 65 Finally, we include the variable YEAR, which represents the actual year in which a particular case was decided, the first year being set at zero. This is intended to capture the possibility that the Chevron doctrine has grown weaker over time.
The results are set out in Table 2 . As predicted, the effect of POLICY CONVERGENCE is properly signed and highly significant. The results indicate that when the agency's policy outcome is consistent with the policy preferences of the panel's majority, the court is more likely to defer than if there is no such convergence. We calculate the impact of this variable to be 31 %-that is, the panel is 31% more likely to defer (that is, follow doctrine) when its policy preferences are consistent with the agency's policies than when they are not. 66 The results also indicate that whether the panel was politically divided (2-1) or united (3-0) had an effect on whether the panel deferred to the agency, although the significance of these results is somewhat less (p = 0.09). We calculated the impact of this variable to be 17c--that is, it is 17% less likely that the court will defer when it is unified than when it is split 2-1. Neither the political party of the panel majority (MAJORITY PARTY) nor the year in which the decision was made (YEAR) proved significant. In other words, neither Democrats nor Republicans appeared any more or less committed to doctrine than judges of the other party. Likewise, the passing of time did not appear to diminish or strengthen the effects of Chevron.
While the above results suggest that a division among panel members does affect whether doctrine will be followed (as indicated by the marginal significance of the UNIFIED PANEL variable), they do not necessarily establish that the presence of a whistleblower is the mechanism. It is possible that 2-1 majorities whose policy preferences are consistent with those of the agencies nonetheless decide, with some regularity, to capitulate to the minority member. Recall that our whistleblower theory postulates that there should be an effect when a 2-1 majority is in conflict (in terms of its partisan policy preferences) with the agelicy over policy outcomes, rather than when the 2-1 majority is in agreement with the agency's policy choice.
To examine the whistleblower hypothesis further, we segregated the data by whether there was a politically unified panel (3-0 Republican and 3-0 Democratic majorities) or politically divided panel (2-I Republican-toDemocrat majorities and vice versa). We then separated the data with respect to deference (our measure for judicial obedience) and whether there was policy convergence between the deciding court panel and the agency. The data are presented in Table 3 . Consider first the politically unified panels. In the 21 cases where it appeared to be to the unified panels' policy advantage to disobey Chevron, the panels did so two-thirds of the time. In other words, unified panels deferred to the agency only 33% (7 of 21) of the time when the policy outcomes that would have resulted from adhering to doctrine appeared inconsistent with the panel's political preferences. In the 14 cases in which it appeared to be to the advantage of the unified panels to obey Chevron, the panels did so 71% (10 of 14) of the time.
Now consider the divided panels. Of the cases in which it was to the panels' advantage to obey Chevron, they did so 84% (37 of 44) of the time. This is not surprising, as doctrine in such cases poses no conflict for the majority. Now consider the 76 cases involving the whistleblower scenario, in which it appeared to be to the advantage of the majority not to defer. These panels continued to obey the doctrine 62% (47 of 76) of the time. Compare this rate of obedience to that of unified panels whose policy preferences seemed inconsistent with the application of the Chevron doctrine (33%). In short, the presence of a whistleblower makes it almost twice as likely that doctrine will be followed when doctrine works against the partisan policy preferences of the court majority. These results are consistent with our theory as illustrated in Figure 2 .
To determine whether this whistleblower effect was statistically significant, we ran a chi-square test. In running the test, we considered the subset of cases in which application of the doctrine appeared to work against the majority's policy preferences (essentially those cases for which the agency policy and the panel majority's policy preferences were not aligned). The test indicated, at a significance level of 0.05, that obedience to legal doctrine was not independent of the presence of a whistleblower. In other words, the data indicate that the presence of a whistleblower improves the chances that the court will apply the applicable legal doctrine. 68 67. This column indicates the whistleblowing scenario. 68. For purposes of symmetry, we also tested cases in which it was in the policy interest of the splitpanel majority to apply doctrine (that is, policy convergence existed). We looked at the inverse of the whistleblower situation in particular--that is, we wanted to know if the presence of a divided panel (regardless of policy convergence between the agency and the court) meant there would be a significant change in the level of Chevron deference. This would suggest that majorities merely capitulate on occasion 
IV. DISCUSSION
The data raise an intriguing question about decisions to grant deference: Why does panel composition matter so dramatically? Circuit court decisions, of course, are decided by majority vote. Consequently, a 2-1 majority has every bit as much power to effect their partisan inclinations as does a 3-0 majority. Yet in practice, a 3-0 majority will be far more driven by partisanship than a 2-1 majority. While the number of 3-0 Democrat panels is too small to provide convincing results, the results on the Republican side are dramatic. The presence of a single Democrat on a panel appears to have had a distinct political moderating effect on the two Republicans. Republican majorities still decided along partisan lines in a material subset of cases, but the subset was clearly smaller than for politically unified panels.
The most likely explanation for the doctrine's impact on politically divided panels is the whistleblower effect. The presence of a politically opposed minority representative means that there is someone on the panel who can identify the majority's disobedience to doctrine. A traditional rational choice model might suggest that whistleblowing increases the risk of reversal by a higher court or by Congress and that the possibility it might occur thus dissuades judges from disobeying doctrine. On this theory, a minority judge's stormy dissent enhances higher courts' external monitoring of judicial decisions to minorities, not that the threat of exposure causes majorities to defy Chevron. A chi-square test suggested that our whistleblower theory remained intact. There was no significant difference (p = 0.36) between a divided panel and a unified panel in following doctrine when the application of Chevron would appear to advance policy interests of the majority.
by exposing the partisan biases of a majority that has ignored the dictates of doctrine. 69 While the increased possibility of reversal as a risk of whistleblowing may well explain some decisions, there are reasons to suspect that the risk of reversal is not always a threat to panel majorities. First, the Supreme Court can review only a small fraction of the cases decided by circuit courts. 7 0 Congress likewise has a considerable agenda of issues more pressing than reversing typical statutory interpretation by a circuit court. Second, during the entire time period of our study, the Supreme Court was majority Republican and relatively conservative. Hence, if Supreme Court reversal was a risk, it should have been a risk primarily for majority Democrat panels. One would not expect much concern from Republican judges rendering conservative holdings. Yet Republican panels often deferred to liberal agency interpretations. The risk of reversal should be greater for Democrat panels, yet the evidence presented in Table 1 demonstrates that such panels were, if anything, more partisan than Republican panels.
If the risk of reversal cannot explain doctrinal adherence in divided panels, the dynamics of panels themselves are likely to explain whistleblowing. The minority member in such panels may simply force the majority to acknowledge its subconscious disobedience to doctrine and therefore to mend its ways. The collegiality and collaborative decisionmaking of multi-judge panels could largely explain such a result. 7 ' This theory is consistent with a recent study of the federal district courts, which found that judges are committed to the neutral operation of the legal model of decisionmaking but that the operation of that model is influenced and biased by differing evaluations of evidence and argument. 72 Judges employ "cognitive shortcuts to process imperfect information" under the legal model, and these shortcuts produce apparently political results. 73 In short, on multi-judge panels, the minority judge can serve as a whistleblower by revealing these biasing cognitive shortcuts. Once the majority can no longer readily rationalize its decision under the legal model, it will frequently concede to the commands of that model. 129, 137 (1980) (concluding based on a study "that, if constraints operate on judges, these constraints must come from sources other than possibilities of reversal"); Strauss, supra note 7, at 1096 (noting the Supreme Court's limited power of supervision).
71. Two political scientists who generally subscribe to an attitudinal model of decisionmaking acknowledge that most judges "can be swayed by an articulate and well-reasoned argument from a colleague with a differing opinion." CARP & STIDHAM, supra note 69, at 176. There remain two other explanations for why judges sometimes grant deference to agency interpretations contrary to their politics. Consider first a split panel with two Republicans and one Democrat. With only two Republicans on the panel, an issue might be a higher priority to one of the Republicans than to the other, and the less interested judge would be more likely to defer to the agency than if both other judges were Republicans who favored nondeference. Yet this does not seem to be a politically logical explanation, even given the possibility of judicial logrolling. One would expect the Republican who did not care about the issue to defer to the Republican who did care about the issue, in anticipation of complementary deference when their roles were reversed. The judge generally has more to gain from deferring to a colleague than from deferring to an agency.
A second alternative explanation is the presence of a moderate Republican judge who generally sides with Democrats when given the chance. Examination of individual decisions, however, does not support this theory. Of all the cases in which a majority Republican panel granted deference to a liberal agency interpretation, no specific Republican judge showed up on even half of the panels. Moreover, the Republican who appeared most frequently on this set of panels was Judge David Sentelle, who has a reputation for staunch conservatism. 74 The presence of nonideological deference decisions by majority Republican panels cannot be attributed to a closet liberal on the circuit.
V. CONCLUSION
Partisanship clearly affects how appellate courts review agency discretion. In our study of administrative law decisions by the D.C. Circuit, we have found that panels controlled by Republicans were more likely to defer to conservative agency decisions (that is, to follow the Chevron doctrine) than were the panels controlled by Democrats. Similarly, Democrat-controlled panels were more likely to defer to liberal agency decisions than were those controlled by Republicans. Nonetheless, legal doctrine appears to play an important role in the partisan struggle over policy. Minority judges can use doctrine to corral the partisan ambitions of a court majority whose policy preferences would best be accomplished by neglecting the dictates of doctrine. The minority member acts as a whistleblower, ready to expose any cheating by the majority. In our study, we found that the presence of a 74. Judge Sentelle became well known when, shortly after lunching with Senators Jesse Helms and Lauch Faircloth of North Carolina, he replaced Whitewater special prosecutor Robert Fiskc with the presumably more aggressive Kenneth Starr. See Sara Fritz. Starr Mixe. Ambition. Judicious Style. LA. TIMEs, Jan. 27, 1996, at Al. The press has described Sentelle as one of the "most conservative members" of the D.C. Circuit. E.g., Nancy Lewis, Conviction of Drug Gang Leader Upheld. WASH. POST. Apr. 29, 1995, at A18.
